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COMMONWEALTH v. COSTELLO. 



utmost verge, the very ultima thule of 
the law at that time. But it has already 
advanced far beyond the point there 
assumed * * *. We have always re- 
garded the rule of law by which a former 
verdict is made to apply as an estoppel 
to matters and questions not defined 
upon the record, and which cannot be 
determined in any after-proceeding with- 
out resort to parol proof, involving an 
inquiry into the deliberations of the 
jury-room, as having carried this doc- 
trine quite up to the extreme limit of 
safety. " But the doctrine has not halted 
at the point indicated by the learned 
judge, and the result of the later cases 
may be thus summed up : — 

I. That a verdict and* judgment are 
conclusive of all matters upon which 
the finding is based : that is, 

(1) Of all matters necessarily pre- 
supposed by the finding ; 

(2) Of all matters shown to have 
been the basis of such finding. 



II. That parol evidence is admis- 
sible to show what facts, not incon- 
sistent with the record, were necessa- 
rily or actually the ground of the 
finding. 

III. It may be added that proof either 
by the record or aliunde, that a certain 
issue was passed on at the previous trial, 
will not render the finding an estoppel 
as to that issue, unless it was necessarily 
involved in the decision. The extreme 
doctrine that any fact shown to have 
been submitted to the jury, and on which 
the finding might have been based, will 
be considered as adjudicated between the 
parties, has been strenuously denied and 
discredited. When the facts are not 
necessarily involved in the previous 
finding, the burden should apparently 
be in every case upon the party alleging 
the estoppel to show that these facts, and 
no others, were the ground of such 
finding. 

BlCHABD S. HUNTEB. 



Supreme Judicial Court of Massachusetts. 
COMMONWEALTH v. JOHN F. COSTELLO. 

A defendant, in an indictment for forgery, has no right to be personally present 
at the hearing of a motion in his behalf for a new trial ; and his absence, though 
in jail, will not invalidate a sentence subsequently passed upon him when he is 
present. 

The court will not hear or determine such a motion if the defendant is not 
within its control ; not because he is entitled to be present, but because the court 
will not hear him unless he is there to abide by the decision. 

Indictment for forgery. At the trial in the Superior Court, 
the defendant was found guilty, and, before sentence, filed a motion 
for a new trial. This motion was heard and overruled in the absence 
of the defendant, while he was confined in jail. Neither the defend- 
ant nor his counsel expressed a wish that he should be present at 
the hearing. 

The defendant, on being called up for sentence, filed a motion in 
arrest of judgment for the following reasons : — 

" 1. It does not appear of record that he was present when and 
while the motion for a new trial was heard and tried, and when the 
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same was decided by the court, and no reason or excuse appears 
therefor. 

" 2. In truth and in fact, said motion was heard and tried, and 
witnesses examined upon the same both in his own behalf and in 
behalf of the government, in the direct and in cross-examination, 
the arguments made, and the decision of the court pronounced 
thereon, in his absence, and not while he was present in court, as 
required by law ; that he was, during all of said time, confined in 
jail under an arrest on said indictment, and held to bail, which he 
was unable to give ; that he was subject to the control of the court, 
and could have been brought by the government into court at the 
hearing, and wished to be present ; that he had no opportunity to 
confront the witnesses against him, as entitled by the constitution 
and the laws." 

The facts stated in the motion were not controverted by the gov- 
ernment. 

A. A. Ranney and H. E. Swasey, for the defendant. 

C. R. Train, Attorney-General, and W. O. Loring, Assistant 
Attorney-General, for the Commonwealth, were not called upon. 

The opinion of the court was delivered by 

Geay, C. J. — The rule that a defendant has the right to be pres- 
ent at every step of the proceedings against him in behalf of the 
Commonwealth, from arraignment to sentence, does not apply to a 
motion for a new trial, which is not a necessary step in those pro- 
ceedings, and is not made by the Commonwealth, but by the defend- 
ant himself, and is addressed to the discretion of the court, and is 
not followed by any new judgment against him. 

When the defendant is already in custody, it has never been the 
practice in this Commonwealth to require his presence at the making, 
the hearing or the decision of a motion in his behalf for a new trial. 
When he is not in custody, the court will not entertain such a mo- 
tion in his absence, not because he has a right to be present ; but 
because he has no right to be heard, without submitting himself to 
the control of the court, so that he may be committed in case the 
motion should be overruled, or as was said by Lord Hardwicke, in 
a case which, like this, was an indictment for forgery, " the court 
will be sure of him, "before, they intimate any opinion upon his mo- 
tion. But in that very case, after the defendant had appeared and 
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had been committed to prison, it was held that he need not be pres- 
ent at the hearing of the motion for a new trial : Rex v. Gibson, 2 
Stra. 968 ; s. c. Cunningham 29 ; 2 Barnard. 412, 418. See also 
1 Chit. Crim. Law 659, 663; The Queen v. Oaudwell, 17 Q. B. 503; 
State v. Rippon, 2 Bay 99 ; Jewell v. Commonwealth, 22 Penna. 
St. 94, 101 ; Donnelly v. State, 2 Dutcher 601 ; Commonwealth 
v. Andrews, 97 Mass. 543 ; Anon., 31 Maine 592. 

The only case, cited at the argument, which affirms the right of 
the defendant to be personally present at the hearing and overruling 
of a motion in his behalf for a new trial, . is Hooker v. Common- 
wealth, 13 Gratt. 763, the decision in which is unsupported by 
authority, or by any reasons which should induce this court, in 
opposition to the well-established law and practice in this Common- 
wealth, to hold a sentence to be illegal, simply because the defend- 
ant was not personally present at the previous hearing and decision 
upon his motion for a new trial, when it does not appear that he 
wished to be present, or to be heard in person, or to testify in his 
own behalf. 

As we are of opinion that the objection cannot be sustained upon 
any facts appearing upon the record or stated in the bill of exceptions, 
we need not consider whether the question was presented in proper 
form to the court below. 

Exceptions overruled. 

That a prisoner indicted for a capital And a fortiori when the sentence is 
felony has a right to be present at every pronounced. In Rex v. Duke, Holt 
step of the trial adversely to him, and 399, 1 Salk. 400 (1697), the defend- 
that any movement of the government ant had been convicted of perjury, and 
against him in his absence is erroneous, upon capias he was outlawed for it, and 
is elementary law. judgment was moved for in his absence, 

He must be present at the arraign- but Holt, C. J., said: "Judgment 

ment : Jacobs v. The Commonwealth, 5 cannot be given against any man in his 

S. & R. 315 ; Hall v. The State, 40 absence for a corporal punishment. He 

Ala. 698 ; must be present when it is done ; for 

When the judge states the evidence if we should give judgment that he 

to the jury: Wade v. The State, 12 Geo. be put in the pillory, it might be de- 

25 ; State v. Blackwelder, 1 Phillips (N. manded ' When ?' and the answer would 

C.) 38 ; Wilt v. Tlie State, 5 Coldw. 11; be, ' When they catch him.' " See also 

The People v. Kohler, 5 Cal. 72 ; Jack- The People v. Winchell, 7 Cow. 521 ; 

son v. The Commonwealth, 19 Gratt. 656 ; Jacobs v. The Commonwealth, 5 S. & R. 

When the verdict Is returned : King 315. 

v. Ladsingham, T. Raym. 193 ; Dunn v. And the record of the conviction and 

The Commonwealth, 6 Barr 384 ; Rose v. sentence should distinctly and clearly 

The State, 20 Ohio 31 ; Sargent v. The state that the defendant was present 

State, 11 Id. 472; when the sentence was pronounced, or 
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the proceedings will be liable to re- 
versal on a writ of error : Hamilton v. 
The Commonwealth, 4 Harris 129; Dunn 
v. The Commonwealth, 6 Barr 384 ; Keely 
v. The State, 3 Sm. & Mar. 518 ; Gra- 
ham v. The Slate, 40 Ala. 660; The 
State v. Matthews, 20 Mo. 55. 

In cases not capital, less strictness 
perhaps is required in insisting upon a 
direct statement in thu record of the de- 
fendant's presence. See Holmes v. The 
Commonwealth, 25 Penn. St. 221. In 
ordinary cases it is sufficient if the pre- 
sence of the prisoner may be inferred 
from the record by fair intendment. 
See State v. Craton, 6 Ired. 164 ; 
Stephens v. The People, 19 N. Y. 549 ; 
Grimm v. The People, 14 Mich. 300; 
State v. Steeffle, 13 Iowa 603. 

It does not follow, however, that be- 
cause a verdict is rendered in the de- 
fendant's absence he is to be discharged; 
it is merely a mis-trial, and the verdict 
should be set aside and the defendant 
tried again : People v. Perkins, 1 Wend. 
91 ; Stale v. Hughes, 2 Alabama 102 ; 
Younger v. State, 2 W. Va. 579. And 
if present when the verdict is returned, 
but absent when sentence is pronounced, 
he is not entitled to a new trial, but 
only to a new sentence. If the former 
judgment is reversed on error for the 
prisoner's absence, he is simply remand- 
ed for sentence according to law : Cole 
v. The State, 5 Eng. 318 ; Kelly v. The 
State, 3 Sm. & Mar. 518. 



So essential is it deemed that the 
prisoner should be present in court 
when the verdict is returned (especially 
in capital cases), that it has been 
thought that neither he nor his counsel 
could waive the right, and that it would 
be erroneous to proceed without him 
even by his own consent. See Nomaque 
v. The People, Breese 109 ; Prine v. The 
Commonwealth, 6 Harris 103. 

But, as held in the principal case, it 
is not necessary on hearings in his own 
behalf, as on a writ of error, or motion 
for a new trial, that he should be per- 
sonally present ; certainly not, if not 
confined in jail, but out on bail, and 
when his absence is purely voluntary. 
See The People v. Clark, 1 Parker C. C. 
360; Rex v. Boltz, 8 D. & R. 65, 
where he was in prison and too poor 
to pay the expenses of bringing him 
into court. 

What has been said above in regard 
to the defendant's presence relates to 
felonies. In misdemeanors less strict- 
ness is required, and the trial may, by 
leave of court, often proceed, and the- 
verdict be rendered, and sentence of a 
fine be pronounced, in the defendant's 
absence. See United States v. Mayo, I 
Curtis C. C. 433 ; Sou v. The People, 
12 Wend. 344 ; Canada v. The Common- 
wealth, 9 Dana 304; Warren v. The 
State, 19 Ark. 214; Holliday v. The 
People, 4 Oilman 111. 

Edmund H. Bennett. 



Supreme Court of Mississippi. 
JAMBS T. EANT ». THE AUDITOR OF PUBLIC ACCOUNTS. 

Where the term of a public office is fixed by the constitution the legislature can- 
not directly or indirectly remove the incumbent. The inability to do so proceeds 
rather from the absence of legislative power than from any idea of a contract 
between the incumbent and the state. 

It is immaterial that the constitution has not prescribed the number of officials 
who are to hold for the prescribed term, bat has left the number discretionary with, 
the legislature. When by law provision has been made for a. certain number, 

Vol.. XXV.— 93 



